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Introduction

Racial disparities in imprisonment rates are alarmingly high, despite significant reductions over
the years. Nationally, the imprisonment rate among Black people fell 40% between 2000 and
2020; still, it remains 4.9 times the rate of White people (Sabol & Johnson, 2022). In contrast,
Philadelphia incarcerates Black people at 9 times the rate of White people (Melamed, 2022).

Investments in carceral system reform, including major funding from the John D. & Catherine T.
MacArthur Foundation as part of its Safety + Justice Challenge, led to a 44% decrease in the
Philadelphia prison population between July 2015 and September 2022 (City of Philadelphia
Office of Criminal Justice, 2022). However, racial disparities grew: Declines in the prison
population were greater among White people, falling 57% compared to 40% among Black
people, and the population of Black people in Philadelphia prison system increased from 68% to
72% (City of Philadelphia Office of Criminal Justice, 2022).

In 2021, Why Not Prosper — “a grassroots organization founded by formerly incarcerated women
for formerly incarcerated women” (Why Not Prosper, n.d., para. 1, https://www.why-not-
prosper.org/) — led by Rev. Dr. Michelle Anne Simmons and the City of Philadelphia
successfully co-applied for funding from the John D. & Catherine T. MacArthur Foundation’s
Safety + Justice Challenge Racial Equity Cohort for the “Community Reinvestment Initiative.”
The goal of the grant was to directly address the disproportionately high rates of incarceration
among Black and Brown people in city jails through community-based research and engagement.
This community-City partnership was one of four Safety + Justice Challenge grants awarded
across the country to develop new models of eliminating racial and ethnic disparities in criminal
justice systems (Safety + Justice Challenge, 2022).

With funding for two-years, the Community Reinvestment Initiative aims to reduce disparities
in arrests and jail admissions. It seeks to do this using three strategies: 1) a cost analysis of
criminal legal spending and reinvestment opportunities conducted by the Vera Institute of
Justice; 2) a “BARBwire” Participatory Action Research (PAR) project to determine community
needs and priorities for reinvestments; and 3) a pilot program developed from the results of the
PAR research and funded by Why Not Prosper, Philadelphia’s MacArthur Safety + Justice
Challenge Community Advisory Committee, and the City to directly reduce the number of Black
and Brown people in Philadelphia jails.

This report provides an overview of the Community Reinvestment Initiative’s BARBwire PAR
Project, presents key findings, and makes recommendations for future action to reduce the
disproportionate number of Black and Brown people in the Philadelphia jail system. It also
introduces the pilot program identified from the BARBwire PAR Project research to be
developed and receive priority funding for implementation in 2023.

BARBwire PAR Project Overview

The BARBwire PAR Project was one component of Philadelphia’s Safety + Justice Challenge
Racial Equity Cohort funded Community Reinvestment Initiative. The BARBwire PAR process
was conceived by the Community Reinvestment Initiative’s “Educational Partner,” led by Dr.
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Darlyne Bailey of Bryn Mawr College and her colleague, Kelly McNally Koney of The Kyla
Alliance, LLC. Together they provided the framework and training.

“BARB” stands for Breaking All Racial Barriers. Using the acronym BARB to define the PAR
Project was purposeful and important. It spoke to the values of the project and served to focus
and inspire the work. The BARBwire PAR Project was designed to uplift and amplify the voices
of those most directly impacted by the criminal justice system in efforts to identify programs and
policy changes necessary to create more equitable outcomes for Black and Brown communities.
Specifically, it sought to identify ways to reinvest some of Philadelphia’s criminal justice
dollars into community-based initiatives that would better serve the City’s Black and
Brown people. The BARBwire PAR Project took place from November 2021 through
December 2022, partnering with the Vera Institute of Justice in the early months to better
understand just how money has been invested in the City’s criminal legal system, to provide
context and guidance for the research, and to highlight opportunities for future efforts.

The BARBwire PAR Project consisted of two teams: the Action Team and the Administrative
Team. The Action Team was made up of women representing Why Not Prosper; Sisters With A
Goal (SWAG), the social justice arm of Why Not Prosper; and the Educational Partner. The
Action Team was also the recipient of information, work, and strategic thought from numerous
other organizations and groups — including Philadelphia’s Community Action Council and the
Defender Association of Philadelphia — in its planning, data collection, and community
engagement efforts. The Administrative Team was comprised of officials from the City of
Philadelphia’s Office of Criminal Justice and met periodically with the Action Team.

The Action Team was the core of the BARBwire PAR Project. Engaging women from SWAG
was a priority for the Action Team from the outset. SWAG brings together Why Not Prosper
graduates and alums with other formerly incarcerated women to “to advocate and educate by
amplifying the voices of those women who have been systemically silenced by the criminal
justice system” (Why Not Prosper, n.d., para. 1, https://www.why-not-prosper.org/swag.html).
The centering of SWAG members’ voices and stories throughout the research process was one of
the most important and innovative aspects of this work. It was a central way in which the
BARBwire PAR Project engaged community and integrated direct, lived experience with the
criminal justice system in all phases of the research.

Lived experience with the criminal justice system positioned Action Team members as
BARBwire PAR Project leaders and community experts. Both the leadership and the narratives
of the Action Team were essential to begin shifting the conventional power dynamics of research
and policy making. Indeed, the BARBwire PAR Project enacted a less conventional approach. In
this qualitative study, the BARBwire PAR Project challenged the traditionally top-down, expert-
driven, closed systems in which research is conducted and policies are made by centering
community expertise. Throughout its work, the Action Team engaged people in Black and
Brown communities across Philadelphia, people who are typically left out of the discussions on
how to change the inequitable and oppressive systems and practices that disproportionately and
negatively affect them. The Action Team elevated the direct, real-life impacts of criminal justice
policies and practices, which are often overlooked and ignored, in conversations about a future in
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which Black and Brown people and communities no longer meet disproportionate harms.
Ultimately, the Action Team used the lens of personal and community lived experience to
identify drivers of systemic inequities in Philadelphia’s criminal justice system, priorities for
investments in non-carceral responses to public safety, and recommendations for how
Philadelphia’s criminal legal funds can be reallocated to achieve more racially just and equitable
outcomes, all of which are detailed in this report.

PAR: An Iterative Process

The BARBwire PAR Project followed an iterative, six-phase process introduced by the
Educational Partner: Dialogue, Discovery, Data Review & Analysis, Dissemination, Developing
Plans, and Delivering Results (figure 1). After an introductory training session on the basics of
PAR and discussion of the proposed process, the Action Team affirmed the following process,
specified benchmarks for its work, and went through the phases.

BARBwire PAR Project
Phases of Research & Action

Dissemination — Action Team (2022-2023)
Share findings with community,

Administrative Team & others
Facilitate ideas & connections

/_\ Developing Plans — Action Team &

d & Administrative Team (2022-2023)
Define research questions Broaden Determine implications
Identify data sources Deepen « Prioritize action(s)

Gather data \4/ « Define priority program

Delivering Results — Action Team &
Administrative Team (2023 & beyond)
Act on recommendations

Discovery — Action Team (2022)

Data Review & Analysis — Action Team (2022)
Investigate data

Generate collective understanding

. Evaluate actions
Develop recommendations

Evolve for greater impact

Figure 1: BARBwire PAR Action Team, 2022

Research Questions
The BARBwire PAR Project was community-driven and fluid, relying on grounded theory. This
meant inquiry evolved as new questions emerged.

The proposal for the Community Reinvestment Initiative began with one broad research
question: How can some of Philadelphia’s criminal justice funds be reallocated to better
serve Black and Brown communities? This question provided the basis for the Action Team’s
discovery.

Over the course of the BARBwire PAR Project, the Action Team deepened its inquiry, exploring
additional questions as prompted by the data until they could make recommendations and define
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a pilot program toward which reallotted funds might be directed. In the end, the Action Team
investigated a total of eight questions (figure 2).

BARBwire PAR Project
Research Questions

' Howdo policies and practices related to detainers, bench warrants, and probation/parole
violations contribute to increasingly high rates of incarceration among Black and Brown people?

How can Philadelphia rethink investments in public safety to deliver more equitable outcomes?

How can the Philadelphia criminal justice system reduce the overrepresentation of Black and
Brown people in jail?

What policy changes can be made withinthe Philadelphia criminal justice system to help keep
Black and Brown people out of jail?

How might community services play a role in reducing the overrepresentation of Black and
Brown people in jail?

How can some of the Philadelphia’s criminal justice funds be reallocated to better serve Black
and Brown communities?

Figure 2: BARBwire PAR Action Team, 2022

Data Collection

The Action Team met 14 times between November 2021 and December 2022. Action Team
members from Why Not Prosper and SWAG served as participant researchers, gathering data
from external sources and sharing their own experiences as a vital part of the BARBwire PAR
Project. Data was also collected from the following sources:

e Archival Data: Scholarly articles, newspaper articles, and other publicly available
materials

e Collaborative Work Sessions: 2 sessions with Defender Association of Philadelphia
(document probation/parole violation procedures, explicate proposed pilot program)

o Community Surveys: 31 respondents

e Community Town Hall via Zoom and FaceBook Live: 68 participants (Probation and Its
Collateral Consequences, 11/29/22)

e Court Watches: 2 days of observations (20 detainer cases, 14 probation violation cases)

e Focus Group: 47 participants

e Individual Interviews: 12 interviews (11 professionals across various parts of the criminal
justice system, including judges; 1 community member living with a “high” risk
assessment score)

e Trainings and Conferences: 7 facilitated learning opportunities (6 MacArthur Foundation

sponsored technical support and informational trainings; Safety + Justice Challenge-
Racial Equity Cohort Annual Convening, September 27-29, 2022, Atlanta, GA)
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e Vera Institute Criminal Justice System Budget Analysis: 3 presentations (7he Cost of the
Criminal Legal System in Philadelphia, Part 1, December 3, 2021; The Cost of the
Criminal Legal System in Philadelphia, Part 2, December 10, 2021; Philadelphia:
Investing in Race Equity, February 21, 2022)

Context: Vera Institute of Justice Budget Analysis

“The criminal legal system costs way too much money and it produces extreme
equitable outcomes.” (S. van den Heuvel, personal communication, 2/21/22)

According to data from the Mayor’s Budget Office and analyzed by the Vera Institute of Justice
(2022), Philadelphia invested $1.13 billion in public safety in 2022: $727 million for police,
$219 million for prisons, $27 million for the Sheriff’s office, $40 million for the District
Attorney’s office, and $116 million for the First Judicial District (figure 3).

Total Criminal Legal Spending Trends

Sheriff

District Attorney 526,795,974

$40,431,669.00

2022 Proposed General Fund First Judicial District
Budget Highlights $116,199,029

* Police make up 64% ($727 million) of
General Fund criminal legal budget.

® Prisons make up about 20% ($219
million) of the criminal legal budget. Prisons
$219,229,662.00
e The First Judicial District (FJD)
makes up 10% ($116 million) of the
criminal legal budget.

Police
$727,003,768.00

FY2022, Proposed General Fund, Criminal Legal Department Expenditures

Figure 3: Total Criminal Legal Spending Trends (Vera Institute of Justice, 2021, slide 7)

However, the $1 billion budget, documented from publicly available data, is only part of the
investment picture; some of the data was missing from this analysis. It is unknown how much
more the budget would be if all investments such as the costs for other departments (e.g.,
probation), contractors (e.g., public defenders), and all employee benefits (e.g., pensions) were
able to be obtained (Vera Institute of Justice, 2021).

While Philadelphia invests more than $1 billion annually in public safety, the criminal legal
system is plagued by racial inequities. These include racial disparities in the prison population
(figure 4) as well as length of stay (figure 5).
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White
Other 8.2%
5%

Latinx
17%

Despite a 45% decline in the prison population
between 2015-2021, racial disparities remain the
same with 74% people in prison being Black while
only 44% of Philly population is Black.

Figure 4: Racial Disparities in Philadelphia Prisons (Vera Institute of Justice, 2022, slide 7)

White Latinx Black
people people people

3

7.5 months 9 months 10 months

White people experience the shortest
length of stay in Philadelphia prisons at
an average of 226 days. All other groups
spend an average of over 1 month longer

in prison.

Figure 5: Racial Disparities in Philadelphia Prisons (Vera Institute of Justice, 2022, slide 8)

Findings and Recommendations

The next three sections of this report summarize BARBwire PAR Project learnings into the
nature of racial disparities in incarceration rates in Philadelphia and present community-informed
recommendations to address them. They represent the wisdom and lived experiences of people
who have direct involvement with the Philadelphia criminal legal system. This includes
community members, people working in and with the criminal justice system, and Action Team
members.

While the findings and recommendations presented here are supported and reinforced by
scholarly research, examples of which are included in the “Additional Resources” section at the
end of this report, the purpose of this report is to uplift and amplify the narratives of those
directly affected by the system. Indeed, the BARBwire PAR Project highlighted the deep
connection between established contemporary theories and the lived experiences of participants,
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bolstering the significance of centering the voices of those most impacted — and yet historically
excluded — from important decision-making processes. The majority of the publicly available
references mentioned in this section are those that members of the Action Team found
particularly useful as they analyzed the data they had collected.

Section 1: Understanding Racial Disparities

This section summarizes a wide range of factors that contribute to the existing racial disparities
in Philadelphia’s criminal legal system. It explores the research questions: Why are Black and
Brown communities overrepresented in the Philadelphia jail system? What policies and practices
are responsible for the increasingly high rates of incarceration among Black and Brown people
(i.e., racial disparities in the jail population) in Philadelphia?

“We know, again, level setting, the criminal legal system has racist roots, which
means [we] have to ask questions about race equity.” (S. van den Heuvel,
personal communication, 02/21/22)

U.S. History of Racism and Colonialism

Present-day criminal justice policies and practices are undergirded by a centuries-long history of
racism and colonialism. A connection exists between mass incarceration of Black and Brown
people, racism, and the intentional perpetuation of slavery made possible by an exception in the
13" amendment to the Constitution which permits indentured servitude in cases of punishment
for crime (e.g., Coard, 2022; DuVernay, 2016; Spencer, 2022).

Pennsylvania House Bill 2904 introduced in October 2022 proposed an
amendment to the PA constitution to explicitly prohibit slavery and involuntary
servitude. As of October 26, 2022, action is pending (A Joint Resolution proposing
an amendment to the Constitution of the Commonwealth of Pennsylvania, 2022).

Institutional Policies and Practices

“The overall consensus that is visible to me...is that Black and Brown people are
victims of Structural Racism. That is when institutions (Education, Red lining,
Criminal Justice System, Banks, Laws, Housing) strategically come together with
an agenda to put us down and try to keep us down!” (Action Team member)

Politics, structural racism, and government policies have exacerbated poverty and homelessness
in Black and Brown communities and increased the likelihood that Black and Brown people will
encounter the police. Formal and informal policies, which include redlining, subsequent
disinvestment in Black and Brown communities, housing guidelines and gentrification, the
criminalization of marijuana, and prison for profit, have disproportionately disadvantaged Black
and Brown people.

Prejudicial mindsets, including the association of Black and Brown people with crime, make it
likely that when confronted by police, Black and Brown people will be arrested. The infusion of
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drugs into Black and Brown communities and the correspondingly high rates of drug addiction,
PTSD, and other mental health issues heighten the probability of police involvement and arrest.
Similarly, education systems, educational disparities, and the school to prison pipeline reduce
opportunities and increase the probability that Black and Brown youth will be involved in the
criminal justice system at some point in their lives.

Risk assessment tools and detainers, bench warrants and probation/parole violations were among
the criminal justice policies specifically called out as particularly harmful to Black and Brown
people. Both will be discussed in more detail later in this report. Briefly, risk assessment tools
are viewed as racially biased because the questions they ask (e.g., criminal history) cannot be
disentangled from the systemic racism that has shaped people’s experiences and systematically
disadvantaged Black and Brown people. In addition, “coded bias” (Kantayya, 2020) comes into
play when computer algorithms generate the risk categorizations.

In contrast to the rigidity of risk assessments, there appears to be no standard process for
probation/parole violations. It is often unclear why detainers are dropped and by whom; it is
similarly unclear why they are lifted, prompting fear, mistrust, and uncertainty among people in
the community who may be at risk for violation.

Funding Priorities

Another explanation for the glaring racial disparities in Philadelphia’s criminal justice system
goes back to how and when Philadelphia’s criminal legal money is invested (Vera Institute of
Justice, 2022). These choices create, maintain, and often exacerbate the disparities. For example,
Philadelphia’s current gun violence epidemic has roots in decades of neglect and under funding
of schools, mental health services, libraries and rec centers, housing, and other public resources,
investments that have been divorced from public safety yet are intricately entwined with it.

Criminal legal funding flows primarily to the police department, District Attorney, the courts,
Sheriff’s Office, and prisons (figure 6, lower pathway). Investment generally ends with
incarceration. Relatively little, if any, is invested to support Black and Brown people before they
enter the system (figure 6, upper pathway) or once they are released back into society.

Destination: Safety & Equity

How does Philly invest in public safety and race equity?

Figure 6: Lifespan of a Case (Vera Institute of Justice, 2022, slide 5)
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“When | look at the map, especially that bottom half, what we know is going on
is systemic structure and its infallible focus [on] Black and Brown bodies.” (Action
Team member)

The allocation of money across the criminal legal system appears to reinforce criminalization,
especially for Black and Brown people. The system is punitive, and with limited money invested
in preventative care, pre-entry, non-carceral alternatives, and reentry, there are few supportive
options for people.

“It seems the first instinct is to lock people up rather than addressing root
causes.” (Action Team member)

For example, programs to address trauma are not among the City’s funding priorities. People are
simply locked up, perpetuating the overrepresentation of Black and Brown people in prisons.
Once people are released, they are not afforded opportunities to thrive; rather their criminal
histories create roadblocks and barriers. Discouraged because of the lack of support, people fall
victim to “revolving door syndrome,” (Action Team member) a cycle whereby they go in-and-
out of prison.

“My own personal experience is that many times, upon my release, | felt like a
fish out of water. | had not been given the resources to support me to thrive in
society [and] | was looked down upon because of my criminal history.” (Action
Team member)

Mental Health

The Department of Corrections and county jails are “the largest providers of
behavioral health services in the Commonwealth” (Behavioral Health
Commission, 2022, p. 7).

Jails have become repositories for people struggling with mental illness; people are being jailed
rather than receiving the mental health services they need. Alternatives to incarceration that
provide effective treatment for mental health issues are limited. Thirteen percent of the prison
population (570 people) was identified as having serious mental illness; nearly three-quarters
(73%, 416 people) were Black — and 66% were Black men (A. Lyons, personal communication,
11/2/2022).

Rights, Policing, and the Legal System

Community Survey Question: How did you find out you had a detainer, a bench
warrant, and/or a probation violation?
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Community Member Response: “They just pulled me over while [ was] walking
down the street.” (Survey participant)

A lack of education about and awareness of basic rights can mean encounters with the police are
more likely result in arrest. Arrests increase the possibility that a person will have a criminal
record, which correspondingly increases the probability of arrest and even future detention.
Racial profiling, over surveillance of Black and Brown communities, quotas, and police
discrimination lead to arrests, while racial bias in cash bail, the weaponization of charges, plea
bargaining, and the assessment of court costs and fines can keep people in jail. A lack of
communication between institutions (e.g., criminal legal system, communities, schools, people
who are arrested/incarcerated) and inadequate legal representation exacerbate these conditions.

Access to a Democratic Process

“Ultimately, achieving equitable outcomes within the Philadelphia’s criminal
legal system is not just about shrinking its footprint, fiscally and socially; it’s also
about addressing issues of power — within and beyond the system.” (S. van den
Heuvel, personal communication, 2/21/22)

Black and Brown people have been — and continue to be — systematically blocked access to the
democratic process, making them less likely to be able to elect leaders that will represent their
interests and influence the policies that affect them. The more that Black and Brown people are
locked up, the less they can/do vote which often strengthens the systems and policies which
contribute to their disproportionate involvement in the first place. The passage of legislation and
the entrenchment of systems that disadvantage — even harm — Black and Brown people reinforce
beliefs that their votes don’t count at all and that they are powerless to change the systems that
negatively impact them.

Section 2: Examining Detainers, Bench Warrants and Probation/Parole Violations
This section takes a closer look at one specific way Philadelphia’s criminal justice system
disadvantages Black and Brown people. It examines the research question: How do policies and
practices related to detainers, bench warrants, and probation/parole violations contribute to the
increasingly high rates of incarceration among Black and Brown people?

Fear Factor

Echoing the deliberate policies that have contributed to mass incarceration in general, structural
racism, racial profiling, and prison for profit are viewed as endemic throughout all aspects of the
criminal justice system. For Black and Brown people, these realities manifest through targeting
and repeated human injustice, creating a cycle of fear and desperation. When experience
suggests that any contact with the police — even reporting someone else’s criminal act — will lead
to being locked up, people learn to distrust the criminal justice system. False allegations/arrests,
prior arrests, inability to pay bail, and unrealistic/indiscriminate sentencing further complicate
people’s relationships with the system.
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Some people express fear of turning themselves in. When people are afraid that an interaction
with the criminal justice system might end in physical harm, if not death; when people don’t
have legal representation; or when they don’t feel they can communicate with their lawyers and
Probation Officers — or trust they will be treated without bias, actions such as
running/absconding can seem necessary. The nature of the criminal justice system, however,
deems these actions to be cause for violation and arrest rather than as a means of personal
protection that might be addressed in holistic and less punitive ways.

“I have observed that when it comes to bench warrants and detainers, once an
individual has some sort of dispute or disagreement with his/her P.O., specifically
if there is a ‘hot urine’ involved, that individual may not go back to see their P.O.
for fear that he/she may be locked up and that is when absconding generates a
detainer and or a new charge. Again...no resources...no solid support.” (Action
Team member)

Confusion and Lack of Awareness

Processes and procedures surrounding how and when detainers and violations are issued are not
well known within the community. Tightly controlled, difficult to understand information can
enable repeated victimization of Black and Brown people by those with power. When people
lack knowledge about the criminal legal policies and procedures that can affect them, confusion,
fear, and missteps can be natural responses.

An important aspect of the BARBwire PAR Project data collection was to gather to document
the detainer/violation processes. Rev. Dr. Michelle Anne Simmons led this work on behalf of the
Action Team, working closely with the Defender Association of Philadelphia to create, “Know
Your Systems for VOPs,” (Cotter & Goyal, 2022). The violation process is briefly outlined in
figure 7.

No Violation -

A"Eged Returnto
Direct VOP Remaining Parole
(New Arrest) —
VOP= VOP Hearing VOP Hearing Violation -

Violation of i (Gagnonl) (Gagnon ) Back Time with

Parole Immediate Parcle

Technical VOP Violation -
(of Condition Jail up to Remaining
Set by Judge) Max

VOP No Vilstion~

Alleged
Direct VOP
(New Arrest)

- Violation -
VOP= VOP Hearing VOP Hearing - .:: - :::aimg

Violation of (Gagnon ) Gagnon II)
Probation J = =

Return to Remaining
Probation

Technical VOP
{of Condition
Set by Judge)

Violation -

Jail up to remaining
Max

Figure 7: Violations of Probation/Parole (Cotter & Goyal, 2022, slide 5)
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Violations can result from conditions set by a judge (technical violation) or a new arrest (alleged
direct violation). Regardless of the violation type, each person is entitled to two hearings. The
Gagnon I hearing (aka Detainer hearing) is first. Here the judge determines if there is probable
cause that the violation occurred and whether the person will be detained pending the Gagnon II
hearing.

Public Defenders try to meet with each person one-on-one before the hearings and gather
information that might support lifting the detainer. Detainers are not likely to be lifted for serious
offenses that include domestic violence, rape/sexual offenses, violence, arson, guns, robbery,
aggravated assault, and/or large quantities of drugs.

Probation Officers create a Gagnon I Discovery Report for each person before the Gagnon I
hearing. This summary details the person’s criminal history and includes the person’s assessed
risk. All parties, including the District Attorney, utilize this report in decision making. In this
way, it appears as if the criminal justice system is regularly using people’s life paths, with an
emphasis on their criminal histories, to keep them locked up.

Gagnon II hearings are the Public Defender’s second chance to get a person home. During these
hearings, a determination is made regarding the violation, and the judge decides whether there is
enough evidence for revocation.

Risk Assessment

Fear is further compounded by the deepening racial disparities in criminal justice outcomes
enabled by risk assessment tools and amplified by multiple levels of bias in decision making.
Many of the decisions made within the Philadelphia criminal legal system seem to rely on the
risk assessment completed by the Adult Probation and Parole Department (Probation). This
assessment was originally designed to help Probation better allocate its limited resources toward
those who most needed assistance. It appears use of the tool has evolved, working its way into
decision making across Philadelphia’s criminal justice system to inform detainer hearings, bail
decisions, and more. Expanded utilization of the tool beyond its intended purpose affects Black
and Brown people’s lives in detrimental ways.

Philadelphia’s algorithm assesses the possibility that a person will be arrested for a future violent
crime, identifying people as low, medium, and high risk. Each categorization results in different
probation/parole requirements. Community members refer to a person’s categorization as their
“score.” Once a person has a score, especially a high score, it can make their lives outside prison
much harder, jeopardizing jobs, homes, and families.

“I’'m being judged off of my past, not my progress.”

LaTonya is one of the many Black and Brown people who, after being released from
prison, are evaluated as high risk according to Philadelphia’s risk assessment tool.
LaTonya’s Probation Officer told her that she would likely kill someone or be dead by
the time she was 27 years old. Her Probation Officer also told her that his job was to

12
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help her stay alive. She doesn’t feel the Probation system supported her in the ways she
needed.

“The risk assessment highlights bias; it does not amplify and address needs.”

LaTonya experienced the both Philadelphia’s risk assessment tool and the criminal
justice system as deficit-focused in ways that did not address the challenges she was
facing in her life. As a result of the high-risk score assigned to LaTonya by the computer
algorithm, she had to report to Probation weekly and regularly comply with other
requirements — in spite of the fact she had a steady job and had been recognized more
than once for her positive contributions to the community.

Compliance meant LaTonya had to consistently take time off work, threatening her job
and the stability of her life. She repeatedly asked if she could get her score lowered. She
was told that her score was permanent: “The algorithms could not be adjusted.”

“It feels as though the criminal justice system is basing their successes off my failures.”

It wasn’t until seven years later, when she was working in the Public Defender Office,
that LaTonya learned she could petition for Early Termination of Probation, an
opportunity available to people who have been compliant with their probation
conditions. The Defender Association of Philadelphia assisted her in applying, and her
probation was ended.

LaTonya is a fierce advocate for others in similar circumstances. She firmly believes that
the criminal justice system and its tools need to be reformed to attend to people’s
needs not just people’s risks, “so we can succeed.”

Pretrial risk assessment tools have been repeatedly challenged as discriminatory and prompted
varied recommendations for mitigating racial bias in outcomes (Angwin, 2016; Barabas et al.,
2019; Freeman & McGilton, 2020; NYCLU, 2020). Indeed, Arnold Ventures (formerly Arnold
Foundation, developer of the Public Safety Assessment (PSA) widely used by jurisdictions
across the US) acknowledged that risk assessment tools are not singular solutions but rather “one
policy option — and the latest chapter in a decades-long, healthy (and important) debate about
how we use research to mitigate the bias inherent in human decision-making” (Arnold Ventures,
2019, para 16).

The Action Team was not able to secure a copy of Philadelphia’s risk assessment tool. It is
deemed proprietary, and details of its inputs are not available to the public. An interview with
Dr. Richard Berk, the tool’s creator, confirmed it is a computer algorithm. While acknowledging
concerns about racial inequity surrounding the Arnold Foundation’s PSA, Dr. Berk stated that
Philadelphia’s tool is not racially biased. He noted, for example, that Philadelphia’s algorithm
does not consider race or zip code. In addition, unlike the PSA, which is used to determine risk
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pretrial, Dr. Berk was explicit that the sole purpose of Philadelphia’s algorithm is to provide
Probation with data to inform supervisory decisions:

“The intent has been to make supervision on probation and parole more accurate
and more fair. But ultimately, decisions on the nature of supervision are made by
ADPP [sic] staff, in principle with information from the risk instrument....There
is no risk score. The algorithm forecasts whether an offender under supervision
will be arrested for a crime of violence, or arrested for a nonviolent crime, or not
arrested at all...well more than half of the individuals under supervision are
forecasted to not be arrested for any crime while under supervision....I do not
know what information is used for arraignment or sentencing decisions.” (R.
Berk, personal communication, 9/24/22)

The algorithm is regularly evaluated and is expected to be updated in the next year. While Dr.
Berk suggested the increase in guns in Philadelphia substantially changes risk, he “can guarantee
that all racial and ethnic groups will be treated alike by the algorithm” (R. Berk, personal
communication, 9/24/22).

Action Team members disagree with the assertion that Philadelphia’s algorithm is or can be
made racially unbiased so long as it relies on information from criminal histories, such as age at
first offense. Bias in criminal history numbers is systemic (Fontanet-Torres, 2022; figure 8). Any
tool which asks about prior criminal history, for example, especially during youth — which it
appears the Philadelphia tool does — is considered inherently racist, a position supported by
numerous professional groups (e.g., NYCLU, 2020).

HOW BIAS IS IN THE NUMBERS

ARREST CHARGING PLEA SENTENCING PROBATION

BIPOC Higher rates of BIPOC Given Higher BIPOC More likely to take BIPOC More likely to BIPOC More likely to
arrest Charges for similar unfavorable pleas receive higher sentences have revocation or
offenses because of income for same crime probation or parole for
violations

Figure 8: How Bias Is in the Numbers (Fontanet-Torres, 2022, slide 221)

Lack of Interpretation and Explanation
English is not necessarily a first language for people facing detainer hearings. Hearings are
frequently rolled over (i.e., postponed) because there are not enough interpreters. Even among

! presenter’s references for slide 22 (i.e., BARBwire PAR Report Figure 8) are provided in “Additional Resources:
How Bias Is in the Numbers” at the end of this report.
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English-speakers, people do not always understand what has happened or what they are being
told in their hearings, especially as it relates to sentencing leading to confusion and opening the
possibility of non-compliance.

Sentencing

During observations of a Gagnon I (Detainer) hearing, it seemed the Probation Officer, Trial
Commissioner, and District Attorney had their minds made up about the outcome of people’s
cases before the hearing began. The legal professionals seemed concerned about reprisals for
sending people home and having them offend again. However, those people who advocated for
themselves during their hearings had a better chance of release.

H State Prison
Sentencing Somtonas
(Not discussing
today) May Be
Incarceration Followed by
Parole

County Jail May Be
Sentence House Arrest Followed by

Parcle

Conviction Sentencing
Immediate

Parole

Probation
instead of Jail

NO Jail
Sentence
| Guilt Without DEFENDER
Further Penalty s

Figure 9: Sentencing (Cotter & Goyal, 2022, slide 4)

The sentencing process can follow different pathways based on multiple variables (figure 9). The
law stipulates that if a person is on probation for a crime carrying a minimum-maximum
sentence and the person violates probation, their probation can be revoked, and they may be
resentenced to the maximum for the original crime. In this scenario, sentences coming out of
revocation hearings can be very long and seem disproportionate to the nature of the violations.

Many of the factors that inform whether a person goes home or gets more time are fraught with
the potential for bias against Black and Brown people: the seriousness of the charged offense, the
Gagnon I Discovery Report including the risk assessment, the extent of agreement (or
disagreement) between the District Attorney and Public Defender, whether or not a person can
pay bail, and the Trial Commissioner’s discretion. A person’s criminal record, including new
crimes, open cases, violations, and detainers; court history (e.g., missed appointments and bench
warrants); and substance use can mean more time. However, having no open cases, a consistent
reporting history, an address and stable place to live; kicking a drug habit; stable employment;
family and community support; and personal advocacy — speaking up in court, telling “your
story” — can support release.
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Hearing Delays

People who have violated parole or probation, who have had a detainer dropped on them, are
entitled by law to speedy disposition at court hearings. There is wide variety in the scheduling of
Gagnon I hearings. Because probation summaries must be prepared in advance, Gagnon I
hearings in Philadelphia are being delayed. Some people get hearings within 3 days; others can
wait as long as 10 days.

Bail

The Trial Commissioner and trial lawyers frequently ask people as part of detainer hearings if
they have money to pay bail. The most common bail is now $100-250K, 10 times more than in
2015 (Vera Institute of Justice Budget Analysis, 2022). The practice of assessing ability to pay
bail discriminates against Black and Brown people as these amounts are out of reach for many.
As witnessed in court watches and followed up in a conversation with a Trial Commissioner, if
people do not have money for bail, the judge may not lift the detainers. Family support offers an
exception; strong family support can lead to lower bail or release.

Unconscious Bias

To the extent that people’s lives depend on the ways they are represented and the decisions
others make about them, they are at risk of being impacted by unconscious bias. Some lawyers
are strong advocates for their clients, for example, helping clients find supportive services
including places to live and treatment options. Others are not. Similarly, judges have significant
discretion and autonomy in the court room. They interpret freely information about the
person/case and make their own decisions.

“I...feel like people or systems of power do not see folks as being human. My
belief is that they see them as the ‘oil’ to keep the systems churning!” (Action
Team member)

Even well-intentioned people are subject to bias, especially when they are working within a
system in which bias is ingrained. Research on implicit bias has shown that “racial disparities are
found at virtually every point of criminal justice processing, and...implicit racial bias can
manifest...not only in the discretionary decision making of criminal justice system actors...but
also in otherwise well-intentioned crime control laws and policies" (Bailey, 2018, p. 2).

The criminal justice system focuses on deficits and punishes people based on them. People’s
trauma experiences, intervention needs, and personal/family/community strengths are rarely, if
ever, considered in criminal proceedings. Professionals working within the system cannot help
but be influenced by this pervasive culture and see what the system has “trained” them to see.

Miscommunication and Lack of Transparency: Probation

People often do not understand the terms of their probation/parole, leading to confusion and
missteps. Large caseloads, communications breakdowns between people and departments, and
fear about what might happen if a person reoffends can reinforce punitive rather than supportive
interactions. For example, almost half of the community members with probation and parole
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violations surveyed by the Action Team found out they had a violation/detainer/bench warrant
after having been arrested.

The risk assessment algorithm is a specific area of concern. Probation maintains complete
confidentiality around the specifics of this tool, meaning people do not know what factors are
weighed in the decisions that affect their lives. Additionally, once people are assessed, the
assessment categorization stays with them indefinitely unless they apply for early termination,
yet another process about which people who might be eligible are generally unaware.

In addition, unlike City Departments, Probation and its data are part of the First Judicial District,
controlled at the State level, and are not publicly accessible. As a result, the Vera Institute of
Justice was unable to procure Probation budgets as part of the Institute’s (2021) budget analysis,
contributing to an incomplete picture of criminal legal system funding and fueling distrust of
Probation within the community and limiting accountability.

Section 3: Rethinking Philadelphia’s Criminal Justice System

“We agree that there are no easy answers just hard questions, but with one
lound [sic] voice, the system is set up to fail Black and Brown and poor people.”
(Action Team member)

This section envisions opportunities for creating a more just, equitable criminal justice system in
Philadelphia, one that no longer disadvantages Black and Brown people. It considers the research
questions: How can Philadelphia rethink investments in public safety to deliver more equitable
outcomes? How can the Philadelphia criminal justice system reduce the overrepresentation of
Black and Brown people in jail? What policy changes can be made within the Philadelphia
criminal justice system to help keep Black and Brown people out of jail? How might community
services play a role in reducing the overrepresentation of Black and Brown people in jail?

BARBwire PAR Project
Recommendations

Expand Opportunities for Community Education

. Incorporate Holistic Service and Supports

Mitigate Bias
™, Cultivate a Culture of Community Care and Engagement

7 Enhance Court Procedure

'4‘
™, Co-Create a Person-Centric Probation Department

(o)
/ Activate Community

Figure 10: BARBwire PAR Action Team, 2022
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Analysis of these research questions along with the previously presented data generated eight
recommendations (figure 10). Each recommendation is accompanied by a more detailed set of
priority actions that outline investment and policy changes to reduce the disparate criminal legal
outcomes for Black and Brown people. Priority actions are outlined for the City of Philadelphia,
the Justice Partners, Probation, and the community at large.

1. Invest in Racial Equity
Philadelphia spends more than $1 billion on an extremely inequitable criminal legal system
that perpetuates the marginalization of Black and Brown communities. The system
disproportionately harms Black and Brown people and is experienced as punitive.

Priority Actions for the City
e Reallocate funding to ensure its criminal legal system equitably serves marginalized
communities.

e Review its criminal-legal system funding priorities along the lifespan of a case (i.e.,
pre-entry to reentry) to document outcomes and disparities, identify what is
working and what is not, and define ways to reallocate funding consistent with the
findings and recommendations presented in this report.

2. Increase Transparency and Accountability
When the Vera Institute of Justice analyzed the Philadelphia criminal legal system budget,
data was obtained from the police department, prisons, First Judicial District (as a whole
entity not broken out by department), District Attorney’s office, and Sheriff’s office. Data
from important components of the system (e.g., Probation via First Judicial District data) are
not publicly available and, therefore, could not be included in the analysis. Lack of
transparency limits accountability and prevents the public from being able to review, analyze,
provide feedback, and recommend improvements.

Priority Actions for the City

e Urge the City to partner with the First Judicial District to better understand what
specific criminal legal department budgets look like related to the services provided
to Philadelphians.

e Expand its Safety + Justice Challenge Dashboards, adding other public facing
dashboards/data that clearly and explicitly track progress toward reducing
disparities in all areas of the criminal legal system, including Probation.

e |nitiate a community-informed process of continuous system improvement.

3. Expand Opportunities for Community Education
The criminal justice system does not appear to be designed to be easily understandable or
easily influenced. For example, policies related to probation are not shared widely and are,
therefore, not known by those to whom they apply. Similarly, many Black and Brown people
take plea deals, not understanding all the corollary consequences and believing they have no
other options.
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Priority Actions for the City

Increase investments in technology and education to bring greater clarity to the
criminal legal system, its processes, and its outcomes, beginning with Probation.
Partner with the local nonprofits and community groups, including Why Not Prosper,
and the Safety + Justice Challenge Community Advisory Committee to facilitate
Town Hall meetings and other educational sessions on rights, responsibilities, and
processes for people involved with the criminal legal system.

4. Incorporate Holistic Services and Supports

While there are countless opportunities for the City to interrupt existing systems of harm and
equitably promote safety and wellbeing, Philadelphia continues to significantly disadvantage
Black and Brown people through its continued investment in punitive, control-based strategies
(e.g., police, prisons) rather than care-based, holistic ones. Limited criminal legal investment is
made in preventative care, pre-entry support, and non-carceral alternatives. Similarly, when
people reenter communities after incarceration, it can be challenging to find re-entry supports,
and they often face barriers accessing the services that do exist.

Priority Actions for the City

Adopt a non-punitive, whole-person strategy for investing in the criminal legal
system, one that favors rehabilitation and wellness and acknowledges the social
determinants of health (https://health.gov/healthypeople/priority-areas/social-
determinants-health).

Invest more money in diversionary and pre-entry programming (e.g., Participatory
Hubs, Defender Association of Philadelphia’s Pre-Entry Initiative); specific
investments might include case management and mental health care, trauma-
informed trainings for staff throughout the system, and grants for and greater
collaboration with nonprofits, community-based services, and faith-based
organizations.

Fund more evidence-based reentry programming and after-care planning to provide
people with practical resources to help them succeed and thrive, including following
through with the commitments from the Office of Reentry Partnerships to deepen
its relationships with people through 1) holistic pre-release support to those
currently incarcerated as they begin the process of reintegration back into the
community and 2) implementation of Neighborhood Resource Centers, and 3)
embedding of restorative justice within its framework for all re-entry supports.
Increase RFPs for community-driven programming to support Black and Brown
communities before they enter the system (e.g., paid job training) and at all phases
in the criminal-legal process (e.g., increasing social services in prisons).

Hire more interpreters across all publicly facing programs and departments,
especially the courtroom and Probation.
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5. Mitigate Bias
Two ways to “right the wrongs” that disadvantage Black and Brown people in the criminal legal

system are to mitigate bias in the tools used to assess people and in the people who are making

decisions about other’s lives.

Priority Actions for the City

Implement strategies to reduce bias in the risk assessment tool: 1) make sure it does
not use proxies for race, is equally accurate for all racial groups, and is reviewed and
revised for false positives and over-classification for Black and Brown people; 2) use
metrics other than arrests to identify public safety risk (Fontanet-Torres, 2022).
Implement strategies to reduce bias in people: 1) track and review overrides for
disparities; 2) require racial bias trainings for judges, prosecutors, public defender,
and correction officers; and 3) change policing practices (Fontanet-Torres, 2022).

6. Cultivate a Culture of Community Care and Engagement

The culture of the criminal legal system is historically patriarchal, authoritative, exclusive, and

self-monitoring. Probation provides an example with its proprietary risk assessment tool,
inaccessible data, and confusing procedures. The Defender Association of Philadelphia provides
the counterpoint with its community-centered culture exemplified by programs like Participatory
Hubs and the Reentry Coalition through which providers and others rally around a person for
ongoing support.

Priority Actions for the City

Institutionalize a community-centered, collaborative, and holistic approach to
reducing incarceration rates.

Build a culture of care that incorporates needs assessment with risk assessment for
all people involved with the criminal legal system. This might include using Adverse
Childhood Experiences (ACE) Survey (Centers for Disease Control and Prevention,
2021) scores to develop non-carceral trauma intervention plans for people, keeping
in mind that as currently validated, this assessment does not include environmental
stressors such as racism and violence (Starecheski, 2015), which have the potential
to require additional and/or more intensive interventions.

Continue to invest in community-centric services at Probation, building on efforts
such as the recent hiring of a Reentry Officer to connection people under
supervision with resources they need to be successful.

Support the longer-term work of revamping the probation model from supervision
only to one that centers people’s needs and sets people up for success, using the
Defender Association of Philadelphia’s pre-entry, bail navigators, and community-
driven reform as exemplars.

Include community member participation in the development and/or refinement of
criminal legal policies — across all departments — to ensure those most directly
impacted are part of developing more new solutions.

20



BARBwire PAR Project Final Report

Continue to fund the Safety + Justice Challenge Community Advisory Committee
beyond the conclusion of the MacArthur grant and encourage more connection
between the CAC and the community through education and other opportunities.
Continue the Criminal Justice Advisory Board and add Safety + Justice Advisory
Committee members and other community representatives to the Board to engage
those with lived experience in discussions and decision making.

7. Enhance Court Procedures
Court rooms offer another venue for change to eliminate racial disparities and reduce the number
of Black and Brown people in the criminal legal system.

Priority Actions for Justice Partners

Stop asking for bail or about it in Gagnon 1 hearings (District Attorneys and judges).
Stop weaponizing charges to force pleas and that judges and defense attorneys do
more to explain the serious, lifetime consequences of accepting a plea deal (District
Attorneys).

Create a publicly accessible system/tool (e.g., judicial report card, bench card)
through which judges regularly track their sentencing decisions/outcomes by race,
gender, and other variables.

Implement regular reviews of court lists by judicial leaders to ensure fidelity of case
processing.

Institute more processes to support community members involved with the courts
(e.g., increase communication between representatives of the system and
clients/families, train lawyers in nonviolent communication and use of appropriate
language, and provide people with the training and supports they need to
successfully advocate for themselves).

8. Co-Create a Person-Centric Probation Department
Probation is one pivotal change point. As the liaison between the person accused and the judge,
Probation Officers have to opportunity to take a more holistic approach to presenting a person to
the court. This means centering their strengths and needs alongside their “risks” through a
“whole person resume” when sharing their history with the District Attorney and judge.

Priority Actions for Probation

Outface its data (e.g., caseloads, outcomes, budgets) so it is easily accessible to the
public.

Make public the details of its risk assessment algorithm.

Review risk assessment tools for racial bias and allocate money for new algorithms
that remove bias.

Partner with social service professionals to assess a person’s exposure to trauma
(e.g., ACE score) and identify intervention points, to represent the whole person
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with compassion and empathy so that the accused person’s humanity becomes a
fundamental part of the process.

e Involve people with lived experience in reviewing and developing tools that will be
used to evaluate them in the criminal-legal process.

e Hold monthly orientation sessions for people on probation/parole and their families,
friends, and allies (e.g., how probation/parole works, how to access needed services,
as well as when and how to apply for early termination).

e Revise monthly probation/parole check-in forms to include questions aimed at
building trusting relationships and promoting rehabilitation and wellness (e.g., Do
you have any issues | can support you with? What do you need from me? Are you
having any struggles?).

¢ Invest in a center that allows people to turn themselves in without the fear of
being locked up. This center would prioritize people’s dignity and human
experiences and serve as a place of care not punishment. It would connect people
with supportive programs and services (e.g., Participatory Hubs, mentoring,
Defender Association of Philadelphia) and have access to pro-bono lawyers who
would represent these people correctly and compassionately. This
recommendation is the focus of the BARBwire PAR Project Priority Program Pilot
Proposal and is presented briefly in final section of this report.

9. Activate Community
The community also has a role to play in reducing disparities in the criminal legal system.

Priority Actions for the Community

e Engage in community education opportunities.

e Take action and share experiences to bring greater equity to the criminal legal
system; this might include joining the Safety + Justice Community Advisory Council,
participating in Participatory Hubs, asking more questions about their own
situations, and learning how to advocate for themselves in court and throughout
interactions with the system.

Priority Program: Proposed Pilot

The BARBwire PAR Project highlighted detainers, bench warrants, and probation/parole
violations as the area for initial investment to reduce the number of Black and Brown people in
jail. This section provides an overview of the Detainer Clinic proposed as the initial pilot project
to be funded in Year 2 of the MacArthur Foundation Safety + Justice Challenge Racial Equity
Cohort. This project is a first step in answering the research question: How can some of the
Philadelphia’s criminal justice funds be reallocated to better serve Black and Brown
communities? Additional details about this project will be presented in a separate proposal.

The Defender Association of Philadelphia will provide legal services that support Why Not
Prosper’s efforts to reduce racial disparities in the county jail population by shrinking the number
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of people under probation supervision and connecting people with the supports they need to
successfully navigate supervision.

Just over 50% of the people incarcerated in the Philadelphia County jail have a detainer; 30%
have at least one Philadelphia detainer (City of Philadelphia Office of Criminal Justice, 2023).
The majority of the detainers lodged are for violations of probation. These violations may range
from technical violations, things like not following the rules of probation, to convictions for new
crimes committed while on probation supervision. Recent reports estimate that on any given day
5% of the county jail population are incarcerated due to an alleged technical violation.

This pilot project seeks to help 1) reduce technical violations of probation by connecting
probationers with supports that will help them succeed on probation and 2) reduce the absconder
population by referring people who are not reporting to probation and may have a warrant issued
for their arrest to the Defender Association of Philadelphia for help in getting back on track. In
addition, this project will refer people who are doing well on probation to Defender Association
of Philadelphia so their cases can be reviewed, and they can receive advice as to whether they
may be eligible for early termination of probation.

Why Not Prosper will provide information to the community about the services the Defender can
provide to people currently on probation. Why Not Prosper will serve as a trusted messenger in
the community, educate the community about the services the Defender already provides, and
provide information to the Defender Association of Philadelphia about what the people served
need.
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